| NTERI M PCLI CY ON
SUPPLEVMENTAL ENVI RONMENTAL PRQJECTS

POLI CY ENF-97. 005

| NTRODUCTI ON

A PURPGSE AND | NTENT

In settlement of environnmental enforcenent cases, the
Massachusetts Departnent of Environmental Protection (DEP) will
require regulated entities to achieve and maintain conpliance with
the environnmental |aws and regul ati ons adm ni stered by DEP, and may
require themto pay an admnistrative penalty. Penalties play an
inmportant role in environnmental protection by deterring violations
and ensuring that violators do not obtain an unfair economc
advant age over their conpetitors who nmade the necessary
expenditures to conply in a tinely manner.

The performance of environnentally beneficial projects, or
suppl ement al environnental projects (SEPs), can play an additional
role in furthering DEP s goals to protect public health, safety and
wel fare, and the environment. SEPs may be particularly appropriate
to further the objectives in the statutes admni stered by DEP, and
to achi eve other policy goals, including the pronotion of pollution
preventi on and environnmental justice.

In certain enforcenent cases, SEPs nmay be included as an
appropriate condition of settlenent, and, as such, nmay be
considered as a factor in mtigating a penalty.

When a SEP is proposed as a settlenent term this policy
establishes a franework for DEP to use when exercising its
enforcenment discretion in applying its enforcenment authority.

Whet her DEP deci des to accept a proposed SEP as part of a
settlenment is purely wthin DEP' s discretion. |n sone cases, even
t hough a project appears to satisfy all of the provisions of this



policy, application of this policy nmay not be appropriate, in whole
or in part (e.g., the cost of review ng a SEP proposal is
excessive, the oversight costs of the SEP nay be too high, or the
regul ated entity may not have the ability or reliability to

conpl ete the proposed SEP)

This policy is also intended to enhance consi stency in how DEP
exercises its enforcenent discretion in cases in which a SEP is
proposed as a condition of settlenent. The policy sets forth the
types of projects that may be legally permssible as a SEP, the
terns and conditions under which a SEP may becone part of a
settlenent, and how DEP nmay determ ne the appropriate degree of
penalty mtigation for performance of a SEP.

Al t hough DEP supports the use of SEPs, and encourages
regul ated entities to propose acceptable SEPs during settlenent,
DEP wi || not propose specific SEPs. DEP may provide a listing of
previ ousl y-approved SEPs as a guide for regulated entities in
proposi ng projects for DEP approval.

B. APPLI CABILITY

This policy supplenments the 1997 Enforcenent Response Q@Qui dance
(ERG, and should be read in conjunction with it.

This policy applies to settlenents of admnistrative actions
commenced after the effective date of this policy, April 26, 1997,
and to all pending admnistrative cases in which DEP has not
reached agreenent in principle with the regulated entity on the
specific terns of settlenent.

This policy does not apply to settlenents of clains for
stipul ated or suspended penalties for violations of consent orders
or other settlenment agreenment requirenents.

As a settlenent policy, it is not intended for use by DEP
regul ated entities or admnistrative |aw judges at a hearing or in
atrial.

Since a primary purpose of this policy is to obtain public
heal th or environnental benefits that nmay not otherw se have
occurred outside the terns of the settlenment, projects which have
been aut horized by the regulated entity before DEP has identified a
violation are not eligible as SEPs.



MG L. Chapter 21A, Section 16 and 310 CGVR 5.25 require DEP to
consider a nunber of criteria in determning the appropriate anmount
of an adm ni strative penalty, including:

1) whet her the regul ated entity took steps to prevent the
nonconpl i ance;

2) whet her the regulated entity took steps to return to
conpl i ance pronptly;

3) whet her the regul ated entity took steps to renedy and
mtigate whatever harmresulted fromthe nonconpliance;

4) t he econom c benefit associated with the nonconpliance;
5) financial condition of the regulated entity; and
6) the public interest at stake in assessing a penalty.

DEP @Quidelines for Calculating Admnistrative Penalties
(PQLI CY ENF-90. 001) describe steps taken in the first three factors
above as evi dence of the existence of good faith which may be used
to mtigate a penalty. DEP considers performance of a SEP as
addi tional evidence of good faith which may also result in
mtigating a penalty. |In addition, DEP considers mtigation of a
penalty for performance of a SEP as being in the public interest.
However, DEP will consider a SEP as a mtigating factor only when a
regul ated entity first denonstrates that it:

1) has the financial ability to correct all nonconpli ance;
and

2) either has renedi ated any harmit caused, is capable of
conpleting future renedial work, or is in current conpliance
with the requirenents of MGL. c. 21E and/or other renedi al
requirements.

If a regulated entity clains that paynent of any penalty or

the performance of a SEP will inpede its ability to conply or
performa renedial nmeasure, DEP will not consider mtigating the
penal ty through performance of a SEP. Instead, DEP nmay mtigate

the penalty on the basis of other penalty mtigation policies or
factors required to be considered pursuant to MG L. Chapter 21A
Section 16. A so, if aregulated entity denonstrates an inability
to pay a full appropriate penalty, DEP nmay offer an alternative
paynment plan, as that termis defined in ERG Section |1, to collect




full or partial paynent, or may consider suspending or waiving the
penal ty.

This policy does not apply to an adm ni strati ve consent order
into which DEP may enter as part of a plea agreenent reached
bet ween t he Commonweal th and a def endant bei ng prosecuted
crimnally for environnmental crines.

C.  ENVI RONMENTAL MANAGEMENT HI ERARCHY

DEP recogni zes an environnental managenent hierarchy, in order
of preference, by: resource conservation, pollution prevention or
source reduction, recycling, treatnment, disposal.

Sel ection and eval uati on of proposed SEPs shoul d be conducted
in accordance with this hierarchy with preference being given to
resource preservation, conservation and restoration, pollution
prevention techni ques over other types of reduction or control
strat egi es.

D. ENVI RONMVENTAL JUSTI CE

There is a concern that certain segnents of the Commobnweal th's
popul ati on are disproportionately burdened by poll utant exposure.
Enphasi zing SEPs in comunities where environnmental justice issues
are present helps to ensure that persons who spend significant
portions of their time in areas, or depend on food and water
sources | ocated near where the violations occur woul d be protected.

Environnental justice is an overarching goal, and not a specific
technique or process. It is, therefore, not |isted as a category
of SEP. DEP, however, especially encourages SEPs in communities
where environmental justice nmay be an issue, provided that there
exi sts an adequate nexus between the violations and the project as
required in Section I11.

1. DEFI N TIONS

For the purposes of this policy, the follow ng definitions
apply. Sone terns used in the policy nmay al so be nore fully
defined in ERG Section 11

"Cal cul ati on Qui dance" refers to the DEP Quidelines for
Cal cul ating Adnministrative Penalties (POl CY ENF-90.001).




"Econom c Benefit" refers to an adjustnent factor that MG L.
Chapter 21A, Section 16 and 310 CVR 5.00 require DEP to consider in
cal culating the anount of an admnistrative penalty. DEP
Quidelines for Calculating Admnistrative Penalties, (PO.LICY ENF-
90. 001) provide that economc benefit should be cal cul ated and
added to the gravity based penalty whenever there is an indication

t hat nonconpliance resulted in del ayed conpliance costs, avoi ded
conpliance costs, and/or profits fromunlawful activity.

"Penalty exposure" refers to the maxi num potential penalty
anount, prior to nmaking any downward adj ustnments based on
mtigating factors, for which a regulated entity is potentially
liable and is based solely on the gravity of the violations.

Penal ty exposure includes upward adjustnents nade to the base
nunber on the basis of:

* the actual and potential inpact of the violations;

* the actual or potential costs incurred, and actual and
potenti al damages suffered, by the Commonweal t h;

the duration of the nonconpliance; and

the extent to which the regulated entity deviated from
requirements.

Penal ty exposure does not otherw se reflect any considerations

specific to the regulated entity in a particular case which may
result in mtigating the penalty.

"Punitive penalty" is that portion of an adm nistrative
penalty which reflects the gravity of the violations, duration of
nonconpl i ance, behavi or and financial condition of the regul ated
entity and other relevant public interest considerations. A
punitive penalty includes adjustnments fromthe base nunber, as
described in the DEP Quidelines for Calculating Admnistrative
Penal ties (PQLICY ENF-90.001), on the basis of:

* the actual and potential inpact of the violations;

* the actual or potential costs incurred, and actual and
potenti al damages suffered, by the Commonweal t h;

mul ti pl e days of occurrence;

* exi stence or |lack of good faith;



* financial condition of the regulated entity; and
* any other relevant public interest considerations.

[ NOTE: Punitive penalty does not include that portion of the
penalty representing the regul ated entity's econom c benefit or
gain fromnonconpliance. Al so, punitive penalties do not include
Nat ural Resource Damages recoverable pursuant to MG L. Chapter 21E
or CERCLA. ]

"Stipulated Penalty" is a settlenent provision in which a
regul ated entity agrees to pay a predeterm ned penalty anount for
each violation of specified requirenents in the event that the
requirenments are violated in the future. A stipulated penalty,
whi ch sets a predeterm ned penalty anount for future nonconpliance,
shoul d not be confused with a suspended penalty for past
nonconpl i ance, paynent of which nmay be triggered by future
nonconpl i ance.

"Suppl erental Environnental Projects" (SEPs) are
environnental ly beneficial projects which a regulated entity agrees
to undertake, or to cause to be undertaken, in settlenent of an
enforcenent action, but which the regulated entity is not otherw se
legally required to perform

1. "Environnentally beneficial" nmeans a SEP nust inprove,
protect or reduce risks to public health, safety or welfare,
or the environnent at large. Wile in sone cases a SEP may
provide the regulated entity with certain benefits, the
project nust primarily benefit the public health, safety, or
wel fare, or the environnent.

2. "In settlenment of an enforcenent action" neans: 1) DEP
has the opportunity to hel p shape the scope of the project
before it is inplenented; and 2) the project is not conmmrenced
until after DEP has identified a violation.

3. "Not otherwise legally required to perfornm neans the
SEP is not required by any federal, state or local |aw or
regul ation. Further, SEPs cannot include actions which the
regul ated entity may already be required to perform as
injunctive relief in the instant case; as part of a settlenent
order in another |legal action; as a result of any contractural
obligation, by state or local license or permt, or other
state or local requirenments. SEPs may include activities
which the regul ated entity will becone legally obligated to
undertake two or nore years in the future. Such "accel erated
conpl i ance" projects may not include renedi al actions taken




pursuant to MG L. Chapter 21E or projects for which a
regul ation or statute provides a benefit (e.g., a higher
emssion limt) to the regulated entity for early conpliance.

|1'l. LEGAL GUJI DELI NES FOR ENFORCEABLE SEPS

DEP has broad authority and discretion to settle enforcenent
cases, including the discretion to include a SEP as an appropriate
part of a settlenment. The |egal evaluation of whether a specific
SEP is within DEP' s authority to enforce, and consistent wth al
Constitutional and statutory requirenents is often a conpl ex task.

Accordingly, this policy uses the follow ng | egal guidelines
to ensure that all SEPs proposed in mtigation of a penalty do not
run afoul of any Constitutional or statutory requirenments. The
| egal guidelines describe the relationships that nust exist, in
order for DEP to consider a proposed SEP as a penalty mtigation
factor, between: nonconpliance being renedi ed and t he proposed
SEP; the regulated entity and its proposed SEP, and DEP and the
proposed SEP.

1. Al SEPs nust have adequate nexus. Nexus is the
rel ati onshi p between the nonconpliance and t he proposed
project. This relationship exists if the proposed SEP

a) advances at | east one of the decl ared objectives of
the environnmental statutes that formthe basis of the
enforcenent action although a SEP can neither be

i nconsi stent with, nor reduce the stringency or
timeliness of requirenents of environnental statutes and
regul ati ons; and either

b) renediates or reduces the actual or probable overal
environmental or public health inpacts or risks to which
the violation at issue contributes within the i medi ate
geographi c area, the sanme ecosystem watershed or
econom c target area; or

c) is designed to reduce the likelihood that siml ar
violations will occur in the future at the site where
t he nonconpliance occurred, at a different site(s)
operated by the regulated entity, or within industrial
sectors subject to the same regul atory program

requi rements which the regulated entity viol at ed.



2. The type and scope of each project are determned solely
within the signed consent order. The "what, where and when"
of a project are defined as specifically as possible as
enforceabl e conditions of the consent order. Settlenments in
whi ch the regul ated entity agrees to spend a certain sum of
nmoney on a project(s) to be determned after DEP signs the
consent order are generally not all owed.

3. Since the terns of a consent order are |legally binding
only on the regulated entity, a SEP nust be perfornmed either
by the regulated entity itself (using its own enpl oyees)

and/or by its by contractors or consultants. Non-profit

organi zations, such as universities and public interest

groups, may function as contractors or consultants. Because
of legal concerns and the difficulty of ensuring that a third
party inplenents the project as required, performance of a SEP
by a third party who does not have an enforceabl e agreenent
with the regulated entity is not allowed.

4, DEP nust play alimted role relative to perfornmance of
the SEP. DEP s role may be sufficiently limted where:

a) DEP plays no role in managi ng or otherw se
admni stering funds that may be set aside or escrowed
for performance of a SEP

b) DEP nei t her manages nor adm nisters the SEP

al though DEP retains regulatory authority to oversee a
project, ensure that it is inplenented pursuant to the
provi sions of a consent order, and establish a basis for
| egal recourse if the project is not adequately

per f or ned;

C) A SEP is not sonething that DEP itself is required
by its statutes to do except where DEP is enabled as a
matter of last resort;

d) A SEP neither provides DEP with additional
resources to performan activity for which public funds
are specifically appropriated, nor appears to be an
expansi on of an existing program adm ni stered by DEP



| V. CATEGCORI ES OF SUPPLEMENTAL ENVI RONVENTAL PRQIECTS

A, POLLUTI ON PREVENTI ON

A pollution prevention project is one which reduces the
generation of pollution through "source reduction,” i.e., any
practice which reduces the anount of any hazardous substance,
pol utant or contam nant entering any waste stream or otherw se
being rel eased into the environnment, prior to recycling, treatmnent
or disposal. (After the pollutant or waste stream has been
generated, pollution prevention is no | onger possible and the waste
must be handl ed by appropriate recycling, treatnent, containnment,
or di sposal nethods.)

A pollution prevention project under this policy wll
enconpass protection of ecosystens for their full range of val ues
including flood prevention, wildlife habitat, and recreation as
well as water quality protection and enhancenent.

A pollution prevention project may include a pollution
preventi on assessnent which is a systematic, internal review of
specific processes and operations designed to identify and provide
i nformati on about opportunities to reduce the use, production, and
generation of toxic and hazardous materials and other wastes. Such
assessnents may be eligible as SEPs only if:

* the assessnent is not otherw se legally required;
* the assessnent is perforned by an i ndependent third-party;

* the primary inpact of the project is at the same facility,
at another facility owned by the regulated entity within
Massachusetts, or in the sane industrial sector as the

regul ated entity wthin Massachusetts;

* the regulated entity agrees, within a consent order, to
provide DEP with a copy of the assessnent, and to pronptly and
fully disclose, and expeditiously correct all violations or
conditions contributing to violations discovered in the course
of the assessnent according to tinmefranmes specified in the
consent order; and

* the assessnent is conducted using a recogni zed pollution
prevention or waste mnim zation procedure to reduce the



I'i kelihood of future violations, and not otherw se be required
under the Toxics Use Reduction Act, MGL. Chapter 21l

DEP strongly encourages the inplenentati on of recomendati ons
that result froman assessnent. However, a regulated entity may
perform an assessnent as a SEP w thout an inplenentation
conmtment. For the purpose of determning the SEP Cost, credit is
given only for the costs associated w th conducting the assessnent
since calculating costs prior to requirenments being known is
difficult.

B. POLLUTI ON REDUCTI ON

I f the pollutant or waste stream al ready has been generated or
rel eased, a pollution reduction approach nmay be appropriate. A
pol lution reduction project is one which results in a decrease in
t he anount and/or toxicity of any hazardous substance, pollutant or
contam nant entering any waste stream water resource or otherw se
bei ng rel eased into the environnent by an operating business or

facility beyond a level required by Iaw, regulation, |icense,
permt or other approval, and by a means which does not qualify as
"pollution prevention.” This may include the installation of nore

effective end-of -process control or treatnent technology. This

al so i ncludes "out-of-process recycling,"” wherein industrial waste
collected after the manufacturing process and/or consuner waste
materials are used as raw materials for production off-site,
reduci ng the need for treatnent, disposal, or consunption of energy
or natural resources.

C.  ENVI RONMVENTAL CONSERVATI ON, PROTECTI ON AND
RESTORATI ON

An environnental conservation, protection and restoration
project is one which goes beyond repairing danage caused by the
violation to conserving, protecting and enhanci ng the condition of
t he i mredi at e geographi c area, ecosystem or watershed adversely
affected. If, however, DEP |lacks authority to require repair, then
repair itself may constitute a SEP

These projects nmay be used to protect or restore natural
envi ronments, such as ecosystens or watersheds, and to retrofit or
reduce the environnental inpact of man-nade environnents, such as
facilities and buildings. Projects in this category may incl ude,
but are not limted to installation of, or retrofitting facilities
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wi th, best nmanagenent practices (BMPs), water conservation
projects, land purchase and donation, creation of conservation
easenents, wetlands restoration projects, and renedi al actions
conducted pursuant to MG L. Chapter 21E provided that the

regul ated entity is not otherwise legally required to conduct such
activities.

Projects in this category may al so i nclude site assessnents
which are investigations of the condition of the environnent at, or
inmpacted by a site or facility, and/or investigations of threats to
human health or the environnent relating to a site or facility.
Such assessnents are eligible as SEPs only if:

* t he assessnent is not otherw se |legally required;

* t he assessnent is performed by an i ndependent third-
party;

* t he assessnent is conducted in accordance with

recogni zed protocols, if available, applicable to the
type of assessnent to be undertaken.

* the primary inpact of the project is at the sane
facility, at another facility owed by the regul ated
entity within Massachusetts, or in the ecosystem
wat er shed or the i medi ate geographic area w thin which
the facility is | ocated; and

* the regul ated entity agrees, within a consent order, to
provide DEP wth a copy of the assessnent, and to
pronptly and fully disclose, and expeditiously correct
all violations or conditions contributing to violations
di scovered in the course of the assessnent according to
timefranmes specified in the consent order.

DEP strongly encourages the inplenentation of recomrendati ons
that result froman assessnent. However, a regulated entity may
perform an assessnment as a SEP w thout an inpl enentation
conmmtment. For the purpose of determning the SEP Cost, credit is
given only for the costs associated with conducting the assessnent
since calculating costs prior to requirenments being known is
difficult.
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D. EVMERGENCY PLANNI NG AND PREPAREDNESS

An energency planni ng and preparedness project provides
assi stance to a responsible state or | ocal energency response or
pl anning entity, other than DEP. This is to enable these
organi zations to fulfill their obligations under federal, state and
| ocal laws, to:

* collect information to assess environnental hazards within
their jurisdiction;

* devel op energency response pl ans;

* have proper equipnent and supplies on hand to respond to
rel eases of oil and hazardous materials; and

* train emergency response personnel to inprove response to
envi ronment al hazards, including, but not limted to hazardous
chemcal spills at facilities within the jurisdiction, and

fl ood and navi gational hazards resulting frominappropriate
construction or devel opnent.

Emer gency pl anni ng and preparedness SEPs are intended to
enabl e | ocal communities to plan and respond nore effectively to
envi ronment al hazards, and informpotentially affected citizens of
the risks present in their communities, thereby enabling themto
protect the public health, safety and wel fare and the environnent
whi ch could be threatened. Such SEPs are acceptabl e where the
primary inpact of the project is within the sane energency planni ng
district affected by the violations. Projects in this SEP category
may i ncl ude non-cash assi stance such as conputers and software,
comuni cations systens, chem cal em ssion detection and
i nactivation equi pnent, energency equi pnment or training. Projects
may al so invol ve cash assi stance, provided that the donation is
dedicated to a specific type of energency assi stance.

E. ENVI RONMVENTAL COWPLI ANCE PROMOTI ON

An environmental conpliance pronotion project provides
training or technical support to other menbers of the regul ated
comunity to:

* identify, achieve and maintain conpliance with
appl i cable statutory and regul atory requirenents;

* avoid conmmtting a violation with respect to such
statutory and regul atory requirenents; or

12



* go beyond conpliance by reducing the generation, rel ease
or disposal of pollutants or consunption of natural
resources beyond legal requirenents or limts.

Envi ronnental conpliance pronoti on SEPs are acceptable only
where the primary inpact of the project is focused on the sane
regul atory programrequirenents which were viol ated and where DEP
has reason to believe that conpliance in the sector would be
significantly advanced by the proposed project.

If the regulated entity | acks the experience, know edge or
ability to inplenment the project itself, DEP will, within a consent
order, require the regulated entity to:

* contract with an appropriate expert to devel op and
i npl erent the conpliance pronotion project;

* submt a project design to DEP for approval; and

* certify the results upon conpletion of the project.

Accept abl e projects may include, for exanple, producing or
sponsoring a semnar directly related to correcting w despread or
preval ent violations within the regulated entity's industrial
sect or.

F. PUBLI C HEALTH

A public health project provides diagnostic, preventative
and/ or renedi al conponents of human health care which are rel ated
to the actual or potential damage to public health caused by the
violation. This may include epidem ol ogi cal data collection and
anal ysi s, nedical examnations of potentially affected persons,
collection and anal ysis of blood/fluid/tissue sanples, nedical
treatment and rehabilitation therapy.

Public health SEPs are acceptable only where the primary

beneficiary of the project is the population that was harmed or put
at risk by the violations.
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G PROIECTS WH CH ARE NOT' ACCEPTABLE AS SEPS

Except for projects which neet the specific requirenments of
one of the categories enunerated above, the follow ng are exanpl es
of the types of projects that are not allowabl e as SEPs:

1. Ceneral educational or public environnmental awareness
projects (e.g., conducting tours of environnental controls at
a facility; publishing newspaper advertisenents to encourage
community recycling);

2. CGeneral contribution to environnental research at a
college or university for an unspecified use (e.g., nonetary
contribution to Environnental Sciences Departnent at XYZ
University for use at its own discretion);

3. Conducting a project, which, though beneficial to a
comunity, neither relates to environnmental protection nor
advances the goal of environnental justice;

4. Proj ects which are being funded in whole or in part by
lowinterest, federal or state |oans, contracts or grants
where such fundi ng sources have been dedi cated for specific
pur poses.

V. I NCENTI VES FOR PERFORM NG A SEP

Where a proposed SEP neets the basic definition of SEP,
satisfies all legal guidelines, including nexus, and fits within
one (or nore) of the designated categories in Section |V above, DEP
may exercise its enforcenent discretion by providing the follow ng
i ncentives to encourage the performance of SEPs.

When determning a settlenent of the penalty anount, DEP w ||
consider the costs to be incurred by a regulated entity in
performng a SEP, a process involving several steps.

First, DEP will calculate the full appropriate penalty,
i ncl udi ng econom c benefit unless DEP determnes that it is
insignificant, according to the ERG and Cal cul ati on Cui dance.

Second, DEP will calculate the net-present after-tax cost of
the SEP (the "SEP Cost"”). |In order to facilitate evaluation of the
SEP Cost, DEP will use the conputer nodel, PRQIECT, devel oped by
the U S. EPA or other nethod that DEP nmay enploy to eval uate the
SEP Cost .
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Third, DEP will conpare the SEP Cost to the full appropriate
penalty anount to determ ne what portion of the penalty may be
mtigated by the SEP. 1In each case, penalty mtigation is subject
to the provisions in Section VI below concerning failure to perform
t he SEP.

As a general rule, in consideration of performance of a SEP
DEP may mtigate the penalty anmount by the entire anmount of the SEP
Cost, provided that:

1) the amount of mtigation may not exceed the SEP Cost;
and

2) in each case DEP will either collect at |east 25% of the
full appropriate penalty anount, or collect the economc
benefit where it is significant, whichever is greater, even
where the SEP Cost may not be fully offset.

DEP may collect nore than the portion of the full appropriate
penal ty anount described i rmedi ately above where:

* DEP nust allocate significant resources to nonitoring
and reviewing the inplenentation of the SEP, or

* the SEP is likely to generate a cost savings to the
regul ated entity (e.g., a pollution prevention project).

VI. FAI LURE OF A SEP AND STI PULATED PENALTI ES

DEP will, pursuant to the terns of a consent order, require
the regulated entity to pay a stipulated penalty for failure to
conplete a SEP satisfactorily. Stipulated penalty liability should
be established as appropriate to the individual case. At a
m ni mrum a consent order should require a substantial stipulated
penalty of between 50 and 100 percent, or higher if appropriate, of
t he anmount by which the appropriate penalty anobunt was mtigated by
the SEP Cost where the regul ated entity:

* fails to conplete the SEP satisfactorily; or
* conpl etes the SEP satisfactorily, but DEP finds that the

regul ated entity based the SEP Cost on nateri al
m srepresentations.
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Al or part of the stipulated penalty may be waived if the
regul ated entity made a good faith and tinely effort to conplete
t he SEP successfully.

The determ nations of whether the SEP has been satisfactorily
conpleted (i.e., pursuant to the terns of the agreenent) and
whet her the regul ated entity has nmade a good faith, tinmely effort
to inplenent the SEP is in the sole discretion of DEP

4ERG 1SEP
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